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The issue of the Gulf of Tonkin is one of the unresolved boundary issues between 
China and Vietnam. While China and Vietnam took different positions on and view¬ 
points regarding the principles and standards for the maritime delimitation of the 
Gulf of Tonkin, they agreed to seek an equitable solution. This article attempts to 
explore and assess the legal issues relating to the boundary delimitation of the Gulf 
of Tonkin within the context of the United Nations Convention on the Law of the 
Sea. 

Keywords Bach Long Vi Island, China, Gulf of Tonkin, maritime boundary de¬ 
limitation, Vietnam 


Background 

The Gulf of Tonkin (Beibu Gulf in Chinese and Bac Bo Gulf in Vietnamese) is a shared 
water area between China and Vietnam. It has an area of 44,238 square kilometers 
(about 24,000 square nautical miles). The gulf has an average depth of 38 meters and 
the maximum depth is no more than 90 meters. The topography of the seabed is smooth. 1 
Geographically, it is categorized as a semi-enclosed gulf because it is embraced by the 
northern part of Vietnam, China's Guangxi Province, the Leizhou Peninsula, and the 
Hainan Island. The gulf measures 170 nautical miles at its widest and has two outlets: 
the Qiongzhou Strait between the Hainan Island and the Leizhou Peninsula, approxi¬ 
mately 19 nautical miles in width; and the major passage to the south, 125 nautical 
miles wide at its narrowest point. 2 Although peacefully used by the people of the two 
countries for centuries, the Gulf itself has brought up a number of issues in the political, 
legal, and economic spheres. The occurrences of disputes are not unusual for the two 
nations in the past and at present. After the 1982 adoption of the United Nations Con¬ 
vention on the Law of the Sea (1982 Convention), 3 some of the disputes have become 
more intensive and complicated because either of the two countries has the right under 
the Convention and customary law to extend its jurisdictional waters, leading to overlap¬ 
ping claims in the Gulf of Tonkin. 

Under the present political and economic circumstances, the control of the sea areas 
is mainly for the control of the natural resources, particularly after the establishment of 
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the exclusive economic zone (EEZ) of up to 200 nautical miles under the 1982 Conven¬ 
tion. Natural resources are rich in the Gulf of Tonkin. The fisheries in the Gulf of 
Tonkin comprises one of the main fishing grounds in China, with the size of 128,000 
square kilometers and with a multitude of fish stocks and other aquatic species. It is also 
one of the principal fishing grounds for Vietnam. There are also plentiful mineral re¬ 
sources, especially oil and gas. The thick Leizhou sedimentary basin that underlies the 
Gulf is an obvious target for oil exploration. 4 According to the prediction of the China 
Marine Petroleum Company, the Gulf area is one of the biggest oil and gas concentra¬ 
tions in the world, having an oil deposit of about 2.29 billion tons and natural gas 
deposits of about 1,444 billion cubic meters. 5 It is reported that the South China Sea 
Offshore Oil Company pumped 14.2 million tons of crude oil in 1997, up nearly 10 
percent to rank first among China's offshore oil producers. 6 In addition, the Gulf is an 
important sea route of communication for Vietnam and China. 7 These economic factors 
are influential for the delimitation of the Sino-Vietnamese maritime boundary in the 
Gulf of Tonkin. 

There are established norms governing international relations in general and the 
Sino-Vietnamese bilateral relations in particular. Although the boundary issue on the 
Gulf of Tonkin is multifaceted, the focus of the present article is confined to the field of 
international law, particularly the law of the sea and international norms of territorial 
sovereignty. In addition, the respective domestic laws of either China or Vietnam which 
have impact upon the Gulf of Tonkin will be examined. The Gulf of Tonkin boundary 
is one of three main unresolved boundary issues between China and Vietnam. For this 
reason, the settlement of the land boundary between China and Vietnam is a relevant 
issue. Furthermore, viewing it broadly, the issue of the Gulf of Tonkin constitutes a part 
of the whole South China Sea question. 

The Sino-Vietnamese border was basically demarcated by the Sino-French Treaty 
of 1887 as a result of the Sino-French War of 1884-1885 and was finalized in 1895. 8 
The relevant version of the Sino-French Treaty contains the following provision: “The 
islands which are east of the Paris meridian of 105°43' east [108°3' east of Greenwich], 
that is to say the north-south line passing through the eastern point of Tch'a Kou or 
Quan-Chan [Tra Co], which forms the boundary, are also allocated to China. The island 
of Gotho [Kao Tao] and other islands west of this meridian belong to Annam.” 9 Since 
the arrangements made under the treaty, the border situation has been relatively calm, 
and there existed a traditional customary line of jurisdiction along the border areas of 
the two countries. However, the boundary, including the area of the Gulf of Tonkin, has 
never been accurately demarcated. The unclear situation of boundaries has caused prob¬ 
lems when the two countries have had tensions or conflicts. Thus, for the sake of per¬ 
manent peace and stability, the two sides have reached a consensus that a clear delimita¬ 
tion of the boundaries between the two is necessary. 

The negotiation on the delimitation of the maritime boundary in the Gulf of Tonkin 
was actually initiated by Vietnam. In late December 1973, Vietnam informed China of 
its intention to prospect for oil in the Gulf and proposed to launch official negotiations 
between the two sides to delineate the maritime boundary in the Gulf. 10 It should be 
pointed out that the Gulf of Tonkin was the first proposed topic among the three major 
border issues between China and Vietnam, which clearly signified its central importance 
in the whole territorial dispute of the two countries. 11 The relevant negotiations first 
began in Beijing in August 1974, but they brought no result broke down even prior to 
the Sino-Vietnamese armed conflict in 1979. 

The two sides did not resume negotiations until 1993 when they attempted to re- 
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solve the issue again. As of May 1998, ten rounds of talks had been held but no sub¬ 
stantial progress had been made. It is reported that the tenth round of negotiations on 
the delimitation of the Gulf of Tonkin, held between March 24 and 30, 1998, like all the 
previous talks, ended without any concrete results. 12 The only significant progress was 
made in 1993, when the general agreement on the basic principles for settling the dis¬ 
putes relating to the land border and to delimitation of the Gulf of Tonkin was adopted 
by the two parties. The dispute settlement is still pending (see Figure 1). 



Figure 1 . Maritime boundary in the Gulf of Tonkin. 
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Basic Issues 

The critical differences between the two sides rest with their disagreement over the 
standards for delimiting the sea areas of the Gulf of Tonkin. Both sides put forward 
various arguments to support their respective negotiation positions. 

At the beginning of the negotiations, Vietnam took the view that the Gulf of Tonkin 
had already been divided by the 1887 Sino-French Treaty and that the line of 108°3'13" 
east longitude was the maritime boundary line in the Gulf. It further proposed to treat 
the whole Gulf as historic waters belonging to Vietnam and China. This view was re¬ 
jected by the Chinese side. According to the Chinese, the line in the said treaty was not 
a maritime boundary line. Neither China nor Vietnam had ever exercised sovereignty 
over or jurisdiction in the gulf area beyond their territorial seas. 13 On January 18, 1974, 
China, while agreeing to hold negotiations with Vietnam, proposed that a rectangular 
area in the middle of the Gulf, bounded by the 18° and 20° parallels and the 107° and 
108° meridians, be kept free from any oil exploration until the two parties reached an 
agreement on the delimitation of the Gulf. China further put forward that “[ejach side 
shall respect the other side's sovereignty over its 12 nautical miles [sic] territorial sea, 
and the two sides shall demarcate their respective economic zones and continental shelves 
in the Beibu Gulf and other sea area [sic] in a fair and reasonable way in accordance 
with the relevant principles of present-day international law of the sea.” 14 

The above differences indicate that there are several intermingled legal issues to be 
resolved, including, inter alia, (1) whether the maritime boundary in the Gulf of Tonkin 
was already decided under the 1887 Treaty, (2) if not, whether the waters in the Gulf of 
Tonkin are historic waters, and (3) if not, how to delimit the respective jurisdictional 
areas for China and Vietnam. 

The 1887 Treaty and subsequent documents were made in both Chinese and French. 
However, there are different expressions in the two official texts. To try to make a 
clearer explanation, Pao-min Chang offered two English translations, one from the French 
text and the other from the Chinese text of the 1887 Sino-French Treaty. The translated 
Chinese version reads as follows: 

As far as the islands in the sea are concerned, the red line drawn by the 
officials of the two countries responsible for delineating the boundary shall 
be extended southward from the eastern hill-top of Chagushe [or Wangzhu 
in Chinese] and constitutes the dividing line. The islands lying east of this 
line shall belong to China. The islands of Jiutousan (Gotho in Vietnamese) 
and other small islands west of this line shall belong to Vietnam. 15 

The translation from the French version is: 

The islands east of the meridian 105°43' east of the Paris meridian (i.e. the 
meridian 108°03'08" east of the Greenwich meridian), that is, east of the 
north-south line passing through the eastern tip of the Tch'a-kou or Ouan- 
chan (Tra-co) and forming the boundary, are all assigned to China. The 
Gotho islands and other islands lying west of that meridian belong to Annam. 16 

Due to the different texts of the Treaty, different interpretations may occur. There are 
some general rules in international law to govern the interpretation of a treaty. Accord¬ 
ing to the law of treaties, if there is a provision in the treaty which gives the priority to 




Maritime Boundary Delimitation in the Gulf of Tonkin 


239 


one text, then this text should prevail once different interpretations occur from different 
texts. 17 There was no such provision in the Sino-French Treaty. 18 Therefore, the two 
versions are equally authentic. Under these circumstances, the interpretation of a treaty 
should be made according to the law of treaties by considering any agreement relating 
to the treaty and any instrument in connection with the conclusion of the treaty in addi¬ 
tion to the text, including its preamble and annexes. Furthermore, supplementary means 
of interpretation may also be used, such as the preparatory work of the treaty and the 
circumstances of its conclusion in order to try to find the same meaning of the different 
expressions in each authentic text. 19 Thus rationality and good faith in terms of treaty 
interpretation are very important, and sometimes critical. 

Upon careful examination of the texts of the Treaty, it is discovered that the mean¬ 
ing of the above Chinese version indicates that the red line drawn on the attached map 
was a line to divide the islands in the Gulf of Tonkin rather than a line of maritime 
boundary. The line, which ended at about 21°23' north latitude on the map, involved 
only the land and coastal islands of the two sides. Such a line was simply a form of 
geographical shorthand to avoid the need to name all the islands, and such a technique 
was used widely at that time in state practice. 20 Even from the French version, it is 
hardly asserted that the wording “forming the boundary” be a line of maritime bound¬ 
ary. It is actually a line equivalent to the red line mentioned in the Chinese version. 21 As 
is revealed in history, the purpose of concluding this treaty was to demarcate the bound¬ 
ary between China and Vietnam according to the Sino-French Treaty of June 9, 1885. 22 
There was no mention of the Gulf of Tonkin and only part of the Gulf close to the land 
was shown on the attached map. Thus the representatives from both parties had no 
authorization and/or intention to delimit the maritime boundary in the Gulf of Tonkin. 23 
Moreover, at the time when the freedom of the seas prevailed, it was beyond imagina¬ 
tion that the two countries could divide between themselves a vast gulf like the Gulf of 
Tonkin into two respective jurisdictional waters. The prevailing limit of the territorial 
sea for a coastal state at that time was out to three nautical miles. 24 It is impossible that 
China and Vietnam could have endorsed the modern concepts of the law of the sea to 
delimit the Gulf of Tonkin. Clearly, therefore, the 1887 Treaty did not divide the Sino- 
Vietnamese maritime boundary in the Gulf of Tonkin. 

Additionally, the Vietnamese argument that the maritime boundary was decided by 
the 1887 Treaty was impractical in theory. As correctly pointed out by Prescott, a re¬ 
nowned Australian specialist in maritime boundary delimitation, Vietnam would face 
four serious difficulties for sustaining its arguments. First, the meridian in the Treaty has 
no termini. Second, if the meridian was the maritime boundary it would mean that Viet¬ 
nam was not entitled to any territorial waters off the eastern tip of Tra Co. Third, if this 
meridian was meant to be a maritime boundary, it was so far out of character with the 
prevailing concepts of maritime sovereignty of the period that it would have been given 
special mention in the text. Fourth, there is nothing in the treaty to distinguish the use of 
this meridian from the use of straight lines by other colonial powers in other treaties to 
separate island groups. 25 

Perhaps the Vietnamese had realized the obstacles to their insistence on the merid¬ 
ian. In its own practice, Vietnam rejected a similar line, called the “Brevie Line,” drawn 
in 1939 in the Gulf of Thailand as a line that could divide the areas of the seabed 
between Cambodia and Vietnam. 26 Although there is no indication that Vietnam has 
abandoned its former position, the fact that Vietnam agreed to delimit the Gulf clearly 
indicates that the delimitation issue had not been resolved under the 1887 Sino-French 
Treaty. In fact, as early as December 1973, the Vietnamese vice foreign minister ex- 
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pressed the view that the Bac Bo Gulf had not been delimited because of the war in 
Vietnam. 27 

However, Vietnam should not be blamed for invoking the meridian line to defend 
its interest in the Gulf of Tonkin. It is a political act. If its argument were accepted by 
China, then Vietnam could obtain two-thirds of the water area in the Gulf after delimita¬ 
tion. The question is whether its argument is tenable in practice and in theory. Other¬ 
wise it could easily be defeated. The meridian line mentioned in the 1887 Treaty was 
also once invoked by the Chinese side. As early as 1930s, when the French authority in 
Vietnam occupied some islands in the South China Sea, the then Chinese Government 
argued that the meridian line in the 1887 Treaty showed that Vietnam had no rights to 
the islands east of this line. 28 It is therefore understandable that Vietnam used the merid¬ 
ian line in the Treaty to support its own claim. The line might play a role in the delimi¬ 
tation of the Gulf of Tonkin as one reference of indirect evidence, which could favor the 
Vietnamese side. In history, the line was used several times for the convenience of 
exercising some jurisdictional functions for the two countries, such as criminal jurisdic¬ 
tion after 1887 and possession of specimens from scientific investigation in the Gulf in 
1961. 29 These historical encounters have already been invoked by the Vietnamese side 
to justify its position, but the Chinese side has different interpretations. 30 

This is not to say that the line mentioned in the 1887 Sino-French Treaty could not 
become a line of maritime boundary line provided that both China and Vietnam have 
intended to use it as such. For example, the line drawn under the 1867 U.S.-Russia 
convention on the cession of Alaska was originally a line to divide the land territories of 
the two countries. 31 But later, in 1990, the two sides considered the scope of its applica¬ 
tion and agreed that that line, as defined in the 1867 treaty, was the maritime boundary 
between the two countries, with some minor adjustments. 32 In the case of the Gulf of 
Tonkin, the problem lies in how Vietnam could persuade China to accept the Vietnam¬ 
ese proposal to jointly recognize the line as a line of maritime boundary. 

Gulf of Tonkin as Historic Waters? 

Whether the Gulf of Tonkin is an area of historic waters is another issue brought up 
by the Vietnamese arguments. Generally speaking, a bay or gulf can become historic 
waters of a coastal state under certain conditions in international law. Though not clearly 
defined in international law, historic waters usually refer to “the waters over which the 
coastal State, contrary to the generally applicable rule in international law, clearly, 
effectively, continuously, and over a substantial period of time, exercises sovereign rights 
with the acquiescence of the community of States.” 33 There are three conditions to be 
fulfilled to sustain an historic waters claim: (1) the exercise of the authority over the area; 
(2) the continuity over time of this exercise of authority; and (3) the acquiescence of 
foreign states to the claim. 34 Thus, if a gulf meets the conditions set forth in international 
law, the coastal state has a right to claim it as historic waters. Usually, in the late 19th 
century and early 20th century, since the width of the territorial sea was 3 nautical miles, 
a bay could be enclosed as historic waters when its entrance was no more than 6 nautical 
miles. However, in some circumstances, the limit could be extended to more than 6 
miles by continued and well-established usage. 35 The closing line of the Gulf of Tonkin 
is about 150 nautical miles, far exceeding the width limit at that time. It was impossible 
for France, Vietnam's then-protector, to declare the historic status of the Gulf. In fact there 
was no such declaration even when France regarded its other bays as its historic waters, 
such as the Bay of Cancale with a breadth of 17 nautical miles at the entrance. 36 
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Historic factors are of course critical in the claim of historic waters. To declare a 
certain bay or gulf as historic waters is the first step to consolidate a claim by a coastal 
state. Then the state should continuously exercise its authority over the claimed area, 
preventing third parties from encroaching on its claim. Vietnam declared the Gulf of 
Tonkin as historic waters as recently as 1982 in its Statement on the Territorial Sea 
Baseline of Vietnam, claiming that the part of the Gulf appertaining to Vietnam consti¬ 
tuted historic waters and should be subjected to the juridical regime of internal waters of 
Vietnam. 37 It may be difficult for Vietnam to maintain its claim without proof of historic 
continuity of its authority in the Gulf of Tonkin. 

The general standards relating to historic waters are usually applicable for a bay or 
gulf owned by a single state. It is difficult for gulfs and bays claimed by more than one 
country to be recognized as historic waters. The legal doctrine in this respect is rather 
passive. Oppenheim states that “[a]s a rule, all gulfs and bays enclosed by the land of 
more than one littoral State, however narrow their entrance may be, are non-territorial. 
They are parts of open sea, the marginal belt inside the gulfs and bays excepted.” 38 
Blum also shares the same view and points out that historic bays lose that character 
when they become multinational. 39 

However, a few exceptions exist in state practice. The best known example is the 
Gulf of Fonseca, situated in Central America. Its historic character was affirmed by the 
Central American Court of Justice in 1916. 40 Spain had possessed the Gulf of Fonseca 
from its discovery in 1522 until 1821, and this exclusive possession continued through¬ 
out the period of the existence of the successor state, the Federal Republic of Central 
America. In the beginning of 1839 it was vested in three successor states of the Federal 
Republic: Nicaragua, Honduras, and El Salvador. The historic status of this gulf re¬ 
mained unchanged as the territory passed to the successor states. 41 Its historic status was 
reaffirmed by the International Court of Justice in 1992. 42 This case opens up the possi¬ 
bility that if territorial changes occurred along the coast of an existing historic gulf, 
which was formerly enclosed by a single state, then the change would not affect its 
status as an historic gulf. The case has some relevance to the Gulf of Tonkin in that 
Vietnam was part of China for more than a thousand years, until 939. 43 If evidence 
could be found that, before the separation, the Gulf of Tonkin had already become an 
historic gulf, then Vietnam, as a successor state, could reasonably assert its historic 
rights to the gulf. In general, the burden of proof of title to historic waters rests on the 
claiming state. If the state cannot prove its claim to the satisfaction of the necessary 
requirements in international law, the claim to the title should be disallowed. 

A relevant example from China is Bohai Bay. China declared Bohai Bay as its 
historic bay in its Territorial Sea Declaration in 1958, which provides that Bohai Bay 
constitutes part of the Chinese inland waters. 44 China justified its claim by saying that 
Bohai Bay was completely inside the straight baseline of China's territorial sea; the 
breadth of the largest entrance along the closing line of the bay was 22.5 nautical miles, 45 
less than 24 nautical miles; and for thousands of years it has been constantly under the 
actual jurisdiction of China. 46 Compared with Bohai Bay, the Gulf of Tonkin seems 
geographically unlucky, which added to other problems, has prevented it from being an 
historic gulf. Both China and Vietnam use straight baselines to measure their respective 
territorial seas. However, the Gulf cannot be enclosed within their baselines. The en¬ 
trance is much wider than that of Bohai Bay. 

The most perplexing problem for Vietnam regarding its argument on historic waters 
in the Gulf of Tonkin perhaps lies on the fact that China, the only other country with 
rights there, has refused to recognize such historic status for the Gulf. It should be 
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absurd and illogical if half of the waters in the Gulf were historic and the other half 
were not. Thus the Gulf of Tonkin cannot be regarded as historic waters as Vietnam has 
claimed. If Vietnam insists on its historic waters claim based upon the 1887 line, there 
will be no hope for a solution of the boundary delimitation. It is clear that the waters 
beyond the territorial seas of the two countries in the Gulf are within the definition of 
EEZ and the continental shelf in the 1982 Convention. 47 

The Chinese practice in terms of historic waters suggests that China might not op¬ 
pose the view that the Gulf of Tonkin is an historic gulf. China claimed Bohai Bay as 
its historic waters and also supported the Russian claim to Peter the Great Bay as his¬ 
toric waters. 48 What China is against is the Vietnamese position that the historic bay 
claim is based upon the line in the 1887 treaty. There should be no reason why China 
would not agree if the Gulf could be divided half-and-half between the two countries. If 
China could agree with Vietnam, then such agreement could reinforce the status of the 
Gulf as historic waters. As it was expressed by the Office of the U.S. Department of 
State, “[t]he Vietnamese claim to historic waters is questionable because China, which 
also borders the Gulf of Tonkin, does not claim the gulf as historic waters and disputes 
the Vietnamese claim to the meridional boundary within the Gulf.” 49 

The concept of juridical bay may also apply to the Gulf of Tonkin because this 
concept is closely related to the concept of historic waters, particularly of historic bays. 
The concept of juridical bay is enshrined in the 1982 Convention, which defines a 
juridical bay as a bay that 

is a well-marked indentation whose penetration is in such proportion to the 
width of its mouth as to contain land-locked waters and constitute more than 
a mere curvature of the coast. An indentation shall not, however, be re¬ 
garded as a bay unless its area is as large as, or larger than, that of the semi¬ 
circle whose diameter is a line drawn across the mouth of that indentation. 50 

In addition, such a bay should belong to a single state. It is obvious from the above 
stipulations that the conditions for a juridical bay are stricter than those for an historic 
bay. Accordingly, the Gulf of Tonkin is not a juridical bay either, because it cannot 
meet the conditions set forth in the 1982 Convention. First, it is bordered not by a single 
state, but by two states. Second, the closing baseline is much wider than the required 
maximum of 24 nautical miles. Finally, it is more difficult for a bay or gulf that cannot 
be regarded as an historic bay to meet the requirements for a juridical bay. 

Considerations for Boundary Delimitation 

As far as maritime boundary delimitation is concerned, there are a number of established 
rules in international law that could become the basis for the resolution of the Gulf of 
Tonkin issue. Since both China and Vietnam have ratified the 1982 Convention, this treaty 
can be a basic guideline to govern the delimitation of the Gulf. According to Articles 74 
and 83 of the Convention, delimitation of the EEZ and the continental shelf between states 
with opposite or adjacent coasts should be effected by agreement on the basis of interna¬ 
tional law, as referred to in Article 38 of the Statute of the International Court of Jus¬ 
tice, 51 in order to achieve an equitable solution. These provisions, however, are general 
and indeterminate and their implementation lies to a large extent upon state practice and 
international judicial decisions. As for the delimitation of territorial seas, the equidistant 
line is normally adopted in state practice in accordance with the 1982 Convention. 52 
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The principle of equidistance usually provides an equitable delimitation when two 
countries concerned face each other, like the case of the Gulf of Tonkin in general. This 
principle has been regarded as a rule in international customary law. 53 A median line is 
a line “every point of which is equidistant from the nearest points on the baselines from 
which the breadth of the territorial sea of each of the two States is measured.” 54 To 
avoid possible inequitable results from using such a method, various factors should be 
considered at the same time, including navigational, historical, geographical, resource 
locations, and other pertinent factors. The equidistance principle does not apply when 
there are “special circumstances,” particularly when the delimitation is affected on the 
basis of “historic title.” 55 Since the Gulf of Tonkin cannot be regarded as historic waters, 
there should be no problem for such a principle to apply, subject, of course, to the 
agreement of the two parties concerned. 

In state practice, the equidistant line is frequently used for maritime boundary de¬ 
limitation. The relevant examples comparable to the Gulf of Tonkin include: the Iran- 
Saudi Arabia maritime boundary in the Arabian/Persian Gulf; the Canada-Greenland 
(Denmark) maritime boundary in the Baffin Bay; and the Finland-Sweden maritime 
boundary in the Gulf of Bothnia. 56 Thus the equidistance principle has been confirmed 
in recent state practice, which has to some extent denied a previous scholarly approach 
that equidistance was no longer a governing principle of international law, 57 though it is 
not a compulsory principle. Furthermore, the pronouncements that the equidistant rule 
found in the 1958 Convention on the Continental Shelf 58 had not emerged as customary 
international law, made by the International Court of Justice in the North Sea Continen¬ 
tal Shelf cases in 1969, 59 has also been greatly eroded by its subsequent judgments on 
the maritime boundary delimitation, 60 the detailed analysis of which is beyond the scope 
of the present article. It is recommended that this principle be applied as a basis for the 
delimitation of the Gulf of Tonkin while considering any other particular factors exist¬ 
ing in history and in law so as to make some adjustments if necessary. 61 It is recalled 
that in the Jan Mayen case, the International Court of Justice used the equidistant line at 
first as a provisional line, then, based upon that line, the Court decided the final line for 
the maritime boundary between Greenland (Denmark) and Norway. 62 

As is demonstrated in the maritime boundary literature, the use of an equidistant 
line is much more frequent than that of all the other methods of maritime boundary 
delimitation. It is rightly predicted that the judicial organs as well as coastal states will 
make further use of the equidistant line in appropriate cases as the boundary line or as 
one basis for analyzing the maritime boundary situation. 63 

The maritime boundary delimitation in the Gulf of Tonkin is concerned with not 
only with the delimitation of both EEZs and the continental shelves, but also with the 
delimitation of the territorial seas. The geographical character in the Gulf suggests that 
the delimitation either be opposite (vis a vis Hainan Island) or be adjacent (seaward of 
the Sino-Vietnamese land border). For the delimitation of the three different sea zones, 
the question arises as to whether there should be a single line for all of them or different 
lines for each different zone. It is also relevant to the question as to whether the equi¬ 
distance principle should apply. The equidistance principle has become an established 
rule for the delimitation of the territorial seas according to the 1982 Convention. 64 For 
the delimitation of EEZs, there are few obstacles to prevent the application of the equi¬ 
distance principle. The problem lies with the delimitation of the continental shelves, 
because different standards exist in this respect. 

According to some analysts, Vietnam asserted an approach of natural prolongation 
to claim its continental shelf in the Gulf of Tonkin. If its assertion could be established, 
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then it would offset the equidistance principle. For China, the approach of natural pro¬ 
longation was also invoked in the East China Sea against the claims of Japan. Therefore, 
it is argued that China's assertion to the East China Sea continental shelf would put 
itself in a disadvantageous position in the case of the Gulf of Tonkin because the natural 
prolongation approach favors the Vietnamese side. 65 Nevertheless, this view may not be 
correct since geographically China and Vietnam share the same continental shelf in the 
Gulf so that the natural prolongation approach does not apply. 66 Under these circum¬ 
stances, the boundary line for the EEZ and the continental shelf should be a single line 
rather than two different lines. A single maritime boundary is convenient and practical. 67 
It is expected that China and Vietnam will adopt a single line to define their respective 
sea areas with different legal statuses in the Gulf of Tonkin. 

The possibility of joint development has also been considered by some writers. It 
seems to them that the rectangular zone in the middle of the Gulf of Tonkin should 
become a zone of joint development between China and Vietnam. 68 Joint development 
in the maritime boundary delimitation practice is common, usually as an interim mea¬ 
sure. There are a number of examples in East Asia, such as the Japanese-Korean Joint 
Development Zone in the East China Sea 69 and the Malaysian-Thailand Joint Develop¬ 
ment Zone in the Gulf of Thailand. 70 There are two types of joint development arrange¬ 
ments: One is pending delimitation, and the other is after-boundary delimitation. The 
advantages of joint development are as follows: to facilitate the settlement of boundary 
disputes; to ensure the equitable distribution of the shared resources; and to avoid poten¬ 
tial conflict that may escalate from a territorial dispute. On the other hand, the concept 
of joint development has its limitations as well, such as its temporary nature when boun¬ 
dary delimitation is pending, and the fact that joint development is usually confined 
to mineral resources. Recently China put forward a proposal to shelve the sovereignty 
issue on the Spratly Islands and to develop the resources there jointly with other inter¬ 
ested countries. The 1998 Chinese White Paper on Marine Development reaffirmed this 
policy. 71 Vietnam has made an arrangement of between joint development with Malay¬ 
sia. 72 Even as early as 1980, despite the poor relationship the two countries, Nguyen Co 
Thach, the then-Vietnamese Foreign Minister, proposed that Vietnam and China under¬ 
take a joint development program in the Gulf. 73 Thus the attitudes of the two sides are 
positive towards joint development. It would still be possible for China and Vietnam to 
consider some kind of joint development in the Gulf of Tonkin if they could not decide 
the boundary delimitation, whether as a whole or in part. 74 

Any joint development arrangement in the Gulf of Tonkin would be expected not 
only to address oil and gas exploitation but also, perhaps more importantly, the manage¬ 
ment of fish stocks. Even without an arrangement for oil and gas, a joint management of 
fisheries after delimitation would be necessary. In November 1997, China and Japan 
signed a new agreement on fisheries. 75 According to this agreement, a joint fishery zone 
with provisional measures has been established in the East China Sea. 76 

Since the main fishing ground is located on the Vietnamese side from the middle 
line in the Gulf of Tonkin, 77 China may defend its traditional fishing rights in the nego¬ 
tiations on the maritime boundary delimitation by citing some existing examples in state 
practice, such as the 1986 France-Italy Agreement on the Delimitation of the Maritime 
Boundaries in the Area of the Strait of Bonifacio, 78 the 1984 France-Monaco Maritime 
Delimitation Agreement, 79 and the 1974 India-Sri Lanka Agreement on the Boundary 
in Historic Waters between the Two Countries, 80 in which there is a provision to the 
effect that the boundary established is not to affect the traditional fishing activities of 
fishermen from each state and that such traditional fishing operations may continue 
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undisturbed. Though it is unclear to what extent the fishery factor would be taken into 
account, it should be one of the considerations in the negotiations and may be reflected 
in the final agreement to be reached between China and Vietnam. Some historical fac¬ 
tors may be also considered in the negotiations. China and Vietnam have signed a num¬ 
ber of agreements regarding fishing operations in the Gulf of Tonkin. The most recent 
one was concluded in August 1963 but expired in July 1969. 81 In these agreements, the 
two parties made some arrangements for cooperation and management, such as agreed 
lines for dividing the respective fishing activities in their coastal sea areas and providing 
that the fishing vessels from one party could not enter into such sea areas of the other 
party without prior permission, 82 but beyond these coastal areas, fishing vessels from 
both sides had the right to operate in the Gulf. 

Role of Islands in Boundary Delimitation 

The maritime boundary delimitation will be further complicated by the existence of 
islands in the disputed area. In the case of the Gulf of Tonkin, there are generally two 
categories of islands in addition to Hainan Island. One is that of the adjacent islands 
along the coasts of China and Vietnam, and the other refers to the outlying islands in 
the Gulf. For the first category, the islands are most likely to be enclosed within the 
straight baselines of the two countries and some of them will be selected to become 
basepoints. The respective baselines will no doubt affect the delimitation of the EEZ 
and the continental shelf in the Gulf. In 1996, China publicized part of its baseline 
system along most of its mainland coast, Hainan Island and the Paracel Islands. 83 The 
baseline segments from Point 40 (Jinmu Jiao) to Point 49 (Junbi Jiao) along Hainan 
Island will affect the delimitation of the Gulf. Vietnam protested against China's procla¬ 
mation of these baselines. 84 On the other hand, Vietnam also claims a baseline system, 
but has not yet claimed any baselines for its coast on the Gulf of Tonkin. While no 
official explanation is given for this omission, the reason may be that the Gulf of Tonkin 
close to the Vietnamese side is Vietnam's historic waters, and there is thus no need for 
a baseline because it is already regarded as Vietnam's internal water or territorial sea. 
However, since the claim of historic waters has not been recognized by China and a 
delimitation is required, it is necessary for Vietnam to consider asserting a baseline for 
the coastal areas of the Gulf. Otherwise, there would be difficulties in delimitation pro¬ 
cesses. We recall that in September 1964, Vietnam declared a 12-nautical-mile territorial 
sea and published a map that included the marking of the territorial sea in the Gulf of 
Tonkin. 85 It is not clear whether this territorial sea status is still recognized. Judging 
from the 1982 Statement of Vietnam, it seems that this earlier-defined territorial sea has 
been replaced by the newly claimed historic waters. 

The critical island in the delimitation of the Gulf of Tonkin is Bach Long Vi Island, 
approximately 1.6 square kilometers and 53 meters above sea level, which is proximate 
to the middle line of the gulf, but a bit closer to the coast of Vietnam (38 nautical miles 
from the nearest Vietnamese coast). It was reported that this island formerly belonged to 
China and had Chinese inhabitants for centuries. 86 It is unknown whether this island 
was one of the contested areas in the Sino-French boundary negotiations in 1887 since 
the 1887 boundary line decided only the ownership of the coastal islands and did not 
include mid-ocean islands such as Bach Long Vi Island in the Gulf of Tonkin. How¬ 
ever, during the 1950s, in order to show the solidarity of the Sino-Vietnamese friend¬ 
ship and brotherhood, the island was handed over to Vietnam under a decision of the 
Chinese communist leaders led by Mao Tse-tung. 87 Since the agreement for this matter 
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is not available to the public, research into this issue is considerably limited. Neverthe¬ 
less, one thing is certain: The hand-over has put China in a more embarrassed and 
awkward position in the current negotiations. The two sides are certainly expected to 
engage in a dispute over the effect of the island on the delimitation of the sea areas in 
the Gulf. 

If both China and Vietnam prefer to apply the equidistance principle, then the effect 
resulting from the existence of Bach Long Vi Island must be considered, since terms 
such as “full weight” or “partial effect” are used in conjunction with a discussion of 
islands in the maritime boundary decisions and literature. 88 Thus the problem is whether 
this island should be valued fully or partially, or be ignored in the delimitation of the 
Gulf. 

In international practice, there are quite a number of precedents in which special 
treatment has been given to islands. In the 1982 Libya/Malta case, the ICJ did not allow 
Malta, an independent island state, to receive full consideration in the establishment of 
its boundary with Libya. 89 In the 1977 Anglo-French Award, the British Scilly Islands 
were not given full weight in the delimitation. 90 In the Italy-Tunisia agreement, some 
islands belonging to Italy but near the Tunisian coast were not considered in the bound¬ 
ary delimitation. 91 In state practice, midway islands are treated differently under differ¬ 
ent circumstances, subject to the agreement of the parties concerned. Some islands are 
given full weight despite their proximity to a mainland-to-mainland equidistant line. 92 
Examples include the 1965 Finland-U.S.S.R. agreement concerning the Gulf of Fin¬ 
land, 93 the 1984 Denmark-Sweden agreement, 94 and the 1976 Colombia-Panama agree¬ 
ment 95 Another approach is to reduce the effect of the midway islands, and in such 
cases the relevant islands receive only a 3- or 12-nautical-mile arc of territorial sea. The 
1969 Qatar-United Arab Emirates (Abu Dhabi) agreement, in which a modified equidis¬ 
tant boundary between the two adjacent states was made, allowed Daiyina, an island 
belonging to Abu Dhabi, a 12-mile limit. 96 Another example can be found in the Italy- 
Yugoslavia agreement, where the Yugoslav island of Pelagruz was given a 12-mile arc 
causing the equidistant line to “bulge.” 97 A final treatment of islands is to draw the line 
of equidistance between or from mainland coasts, ignoring the existence of the islands 
altogether, such as occurred in the 1958 Bahrain-Saudi Arabian agreement. 98 In the 
1985 Libya-Malta Continental Shelf case before the International Court of Justice, the 
island of Filfla belonging to Malta was ignored as well. 99 

The first approach mentioned above is certainly the one most preferred by Vietnam, 
because if it were applied, Bach Long Vi Island would extend the line of equidistance in 
Vietnam's favor and would allocate an additional 1,700 square nautical miles of mari¬ 
time area to Vietnam. In contrast, China would prefer the last approach, and would 
argue that the location of Bach Long Vi Island constitutes special circumstances that 
render its use in drawing a line of equidistance inappropriate. As perceived by Morgan 
and Valencia, “[djiscounting lie Bach-Long-Vi, a line of equidistance, which might be 
reasonable under the equity principle, would be advantageous to China.” 100 To reach an 
agreement, there should be some kind of compromise to coordinate the different posi¬ 
tions regarding the effect of the island in the boundary delimitation. If partial effect 
were given to Bach Long Vi Island, then the question is to what extent the island should 
receive the effect in the boundary delimitation: 3, 12, or even 24 nautical miles—three 
standards existing in state practice? Another factor that is important in the light of the 
island's effect is the historical fact that this island formerly belonged to China. Bearing 
this in mind, the effect resulting from the island in the delimitation should be further 
reduced in order to reach an equitable solution. 
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Thus, in conclusion with respect to islands in the case of the Gulf of Tonkin, two 
issues remain to be resolved. One is how to treat Bach Long Vi Island in the maritime 
boundary delimitation. Whether full effect, partial effect, or even noneffect should be 
given to this island depends upon the decision to be made by the two negotiating par¬ 
ties. The other is the issue of using the coastal islands as basepoints. Since both parties 
have numerous islands along their mainland coasts, it is most likely that both parties 
would agree to treat them equally as basepoints for their respective straight baselines. 

Future Prospects 

The relationship between China and Vietnam can be characterized as a “love/hate” rela¬ 
tionship. Vietnamese attitudes towards China reflect genuine ambivalence: a “mixture of 
admiration, envy, resentment and fear”—admiration for Chinese culture and industrious¬ 
ness, but distrust of Chinese intentions and resentment of past arrogance. 101 However, 
history shows that the basis for bilateral cooperation is profound in terms of similarities 
in cultures, languages, traditions, social infrastructures, etc. In the Gulf of Tonkin, the 
two countries carried on a number of cooperative activities in the past. On June 27, 
1959, China and Vietnam signed a protocol on the cooperation of the two sides for the 
comprehensive marine survey in Beibu Gulf. 102 Based on this document, scientists from 
the two countries conducted comprehensive marine surveys between December 1959 
and December 1960, and between December 1961 and April 1963, including the inves¬ 
tigations of marine biology and marine hydrology. 103 Fishery agreements in the Gulf 
were also concluded three times in recent history: in 1957, 1960, and 1963. 104 

On October 19, 1993, an agreement on the basic principles for the settlement of 
border territory issues was formally signed by the two states in Hanoi. 105 It clearly stipu¬ 
lates that “[w]hile negotiating to settle the issues, the two sides shall not conduct activi¬ 
ties that may further complicate the disputes.” 106 For this reason, it is unlikely that the 
two sides would resort to the use of force to resolve their disputes. It is clear that a 
consensus has been reached for the two countries to settle their disputes according to 
established international norms, including the 1982 Convention. In July 1997, the two 
foreign ministers, Qian Qichen and Nguyen Manh Cam, agreed to speed up their bound¬ 
ary negotiations so that the land boundary issue and boundary delineation in the Gulf 
of Tonkin could be properly resolved at an early date. 107 During a visit to Beijing by 
then-Vietnamese Communist Party General Secretary Do Muoi in December 1997, China 
and Vietnam further agreed to accelerate negotiations with the aim of settling their dis¬ 
putes by the year 2000. 108 The sincerity of both sides cannot therefore be doubted, par¬ 
ticularly Vietnam's. It is worth recalling that as early as 1973, when China proposed the 
rectangular area in the Gulf as a neutral zone, Vietnam suspended its negotiations or 
agreements with foreign oil companies for oil exploration in the Gulf, even though Viet¬ 
nam did not expressly accept the Chinese proposal. 

The Gulf of Tonkin dispute should be resolved by a principle of equality in interna¬ 
tional law in consideration of various other historical, economic, and cultural factors. It 
seems that both sides aspire to be cooperative members of the regional community and 
will resolve this issue peacefully in due time. The political climate is also good. Viet¬ 
nam and China normalized their relationship in 1991. Vietnam was admitted into ASEAN. 
China and the relevant ASEAN members pledged to resolve their territorial disputes in 
the South China Sea by peaceful means in accordance with accepted international law. 109 
Some of the recent successful examples of maritime boundary delimitation in this region 
can be used as references in the settlement of the Gulf of Tonkin issue. The latest one is 
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the Agreement on the Maritime Delimitation in the Gulf of Thailand between Vietnam 
and Thailand, which was signed on August 9, 1997, and ratified by both sides on De¬ 
cember 26, 1997. 110 The agreement put an end to a maritime dispute that involved an 
overlapping area of about 6,500 square kilometers and that had lasted for more than a 
quarter of a century. 111 At the time the Vietnamese representative signed the agreement, 
he expressed his sincere resolve to use this example to facilitate the resolution of the 
maritime issue in the Gulf of Tonkin. 112 

Unlike other areas of contention in the South China Sea, the issue of the Gulf of 
Tonkin involves no overlapping territorial claims and there is no dispute over the owner¬ 
ship of any islands. It is a dispute of pure maritime character, pertinent only to the 
delimitation of maritime boundary. The issue could thus be much more easily resolved 
than other issues in the South China Sea. The possible success of the negotiations on the 
Gulf of Tonkin will no doubt set a good example for resolution of other Sino-Vietnam- 
ese territorial issues. On the other hand, this issue is closely interwoven with other terri¬ 
torial issues (the land border and the South China Sea) between China and Vietnam. If 
the two parties had chosen to negotiate for a comprehensive resolution to all issues at 
the same time, then it would take much longer and would create much more difficulty. 

People may question whether it would be possible to submit the Sino-Vietnamese 
dispute to international judicial settlement should the negotiations fail. China's attitude 
towards the international judiciary, however, is negative. In its history of acceding to 
international treaties, it has made reservations in every treaty wherever there is a clause 
for compulsory third party settlement. Basically, the Chinese do not trust or have confi¬ 
dence in international tribunals, even though China has nominated its nationals to be 
appointed as judges in international tribunals. The 1982 Convention sets down compul¬ 
sory procedures of settlement for which reservations are not allowed. Accordingly, a 
state shall be free to choose, by means of a written declaration, one or more of the 
following means for the settlement of disputes concerning the interpretation or applica¬ 
tion of the Convention when signing, ratifying, or acceding to the Convention or at any 
time thereafter: (a) the International Tribunal for the Law of the Sea; (b) the Interna¬ 
tional Court of Justice; (c) an arbitral tribunal; and (d) a special arbitral tribunal. 113 As a 
party to the 1982 Convention, China has to accept one of these means. China did not 
make any such declaration upon its signing or ratifying of the 1982 Convention, and 
therefore, according to the Convention, 114 China is deemed to have accepted arbitration, 
option (c) above, as its method of dispute settlement. However, submission of disputes 
relating to sea boundary delimitation to the compulsory mechanism is optional, 115 and 
China may not agree to submit the dispute over the Gulf of Tonkin to arbitration. Like 
China, Vietnam did not mention which compulsory procedure it accepts in its statement 
of ratification of the 1982 Convention, 116 and therefore Vietnam is deemed to have ac¬ 
cepted arbitration as well. Though it remains unclear, Vietnam's attitude towards the 
international judiciary seems similar to China's. As a Vietnamese scholar suggests, “[i]t 
is not necessary to accept right away this or that form of tribunal. The jurisdiction of 
a tribunal may be accepted at any time when a coastal State makes a decision.” 117 It is 
frankly unlikely that China and Vietnam would follow such a means of settlement. Rather, 
they prefer direct negotiations with each other. 

Given the unsettled nature of the relationship between China and Vietnam and the 
problem of defining boundaries, the Gulf of Tonkin remains a potential flashpoint. 118 It 
will be interesting to see whether the two nations will reach an agreement on the Gulf of 
Tonkin and turn a disputed area into an area of great economic potential and of long- 
lasting peace instead of a potential source of conflict. 
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